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Abstract

Based on Law No. 6 of 2011 concerning Immigration, every Foreign National / certain foreign
person living in Indonesia must have an Immigration Guarantor. The Immigration Guarantor can
guarantee a visit residence permit, a limited residence permit, and a permanent residence permit for a
Foreign National. The purpose of this study is to analyze the obligations of guarantors of Foreign
Nationals in Indonesia based on Article 63 Paragraph (3) of Law No.6 of 2011 concerning Immigration.
Research methods, types of normative legal research with a statutory approach (statute approach), and a
concept approach (conceptual approach). In conclusion, the obligation of guarantors of Foreign Nationals
based on Article 63 Paragraph (3) of Law No. 6 of 2011 concerning Immigration, does not explain what is
meant by costs incurred, cost restrictions, details of cost items that become the obligation of the guarantor
to repatriate or issue foreigners from the Territory of Indonesia, this will cause multi-interpretation and
does not meet the principle of legal certainty.
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Introduction

Law No. 6 of 2011 concerning Immigration (hereinafter written immigration law) involves the
participation of the community in carrying out supervision and assisting the enforcement of immigration
law. This participation can be seen from the obligation of foreigners or foreign nationals (hereinafter
abbreviated as foreigners) to have immigration guarantors. This is stipulated in Article 63 Paragraph (3)
of the Immigration Law which requires certain foreigners located in Indonesia to have a guarantor who
guarantees their existence in Indonesia. The specific foreigner or foreigner in question is a foreigner who
holds a visit residence permit, limited or permanent.

In carrying out the guarantee of the residence permit, the guarantor has several obligations for the
existence and activities of foreigners that he guarantees while in the Territory of Indonesia. One of the
obligations of the guarantor is Article 63 Paragraph (3) of the Immigration Law which states that the
guarantor must pay the costs incurred to repatriate or remove foreigners from the Territory of Indonesia if
the foreigner concerned has expired his residence permit and/or is subject to immigration administrative
measures in the form of deportation. The costs incurred in the provisions are not clearly stated the limits
and details of what costs must be met by the guarantor, if the guarantor does not fulfill his obligations,
will have very severe legal consequences as article 118 of the Immigration Law, which states that the
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guarantor who deliberately gives incorrect information or does not meet the guarantee given is
punishable by imprisonment for a maximum of 5 (five) years and a maximum fine of Rp 500.
000,000.00 (five hundred million rupiahs). This condition causes the position of immigration guarantor
in Indonesia to be dilemmatic in carrying out its obligations. Thus, this paper highlights the obligations
of foreign national guarantors in Indonesia based on Article 63 paragraph (3) of Law No.6 of 2011
concerning Immigration.

Methods

This type of research is normative legal research, with approaches: statute approach, conceptual
approach. The types and sources of legal materials used are primary, secondary, and tertiary legal
materials, legal materials are literature law materials. The technique of collecting legal materials is by
studying documents. Legal materials are collected and qualitatively analyzed.

Result and Discussion

The immigration selective policy implemented by the government through the Immigration
Office requires the involvement of the role of the community and can provide guarantees and
responsibility for the existence of foreigners while in Indonesia. The role of the guarantor can help in the
process of monitoring and controlling the existence of foreigners who are guaranteed, so it is expected to
minimize the problems caused by foreigners.

The role of the Guarantor cannot be underestimated because it plays a role in efforts to help the
government to ensure that foreigners living in the Territory of Indonesia can comply with applicable
laws. What is meant by a guarantor is a person or corporation that is responsible for the existence and
activities of foreigners while in the Territory of Indonesia. The role of the guarantor is very important
because, in addition to being responsible for the existence and activities of foreigners that he guarantees,
he is also obliged to report any changes in civil status, immigration status, and change of address of the
foreigner (Safitri, 2021), while the understanding of obligation is everything that is considered a
necessity to be implemented by individuals as members of citizens to get the rights they deserve.
According to Darji Darmodiharjo, an obligation is something that must be done by certain parties
responsibly. The principle can be forcibly prosecuted by interested persons (Darmodiharjo, 2006).
Understanding WNA is a person who is not an Indonesian citizen and is in Indonesia (Supramono,
2012). Immigration, from Latin, is "immigration" which means the transfer of population from a country
to enter into another country (Wijayanti, 2011). Etymologically the terms emigration, immigration, and
transmigration are derived from Latin migration, which means population displacement (Hamidi dkk,
2015). According to the Immigration Law, what is meant by immigration is the matter of the traffic of
people entering or leaving the territory of the Republic of Indonesia and its supervision to maintain the
establishment of state sovereignty.

Based on the Regulation of the Minister of Law and Human Rights No. 36 of 2021 concerning
Immigration Guarantors, Guarantors in Indonesia consist of individuals and corporations. Corporate
guarantors consist of:

1.Limited Liability Company;

2.Individual companies;

3.Foundation;

4.Association;

5.Cooperation;

6.Commander's Guild;

7.Firm guild;

8.Foreign representatives in Indonesia;

9.Non-governmental international organizations in Indonesia;
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10. Government agencies.

Thus, there are 10 (ten) guarantors in the form of corporations, including government agencies.

The residence permit for foreigners who are required to have a guarantor is a visit residence
permit, a limited residence permit, and a permanent residence permit, unless

1.Foreigners who hold a visit residence permit derived from a visa-free visit, visit visa on arrival, or
a visit visa in the framework of travel;

2.Foreigners to invest; and

3.Foreigners in the framework of investment or second home with immigration guarantee.

The residence permit has a different period of stay. The period of the visit residence permit for
the holder of the visit visa 1 (one) time of travel is given for a maximum of 180 (one hundred and
eighty) days from the date of entry and cannot be extended, while the holder of the visit visa several
times is granted for a maximum of 180 (one hundred and eighty) days from the date of entry and can be
extended with the provision of the entire residence permit in the Territory of Indonesia, not more than 12
(twelve) months. A limited residence permit is granted for a maximum of 5 (five) years and can be
extended with the provision that the overall residence permit is not more than 10 (ten) years. A
permanent residence permit is granted for 5 (five) years and can be extended for an indefinite period as
long as the permit is not canceled.

Based on Government Regulation No. 48 of 2021 concerning the Third Amendment to
Government Regulation No. 31 of 2013 concerning The Implementation Regulation of Law No. 6 of
2011 concerning Immigration, guarantors of foreigners, have the following responsibilities:

1.Responsible for the existence and activities of foreigners guaranteed during their stay in The
Territory of Indonesia

2.0bliged to report any changes in civil status, immigration status, and address changes.

3.The guarantor is obliged to pay the costs incurred to repatriate or remove the foreigner he is
guaranteed from the Territory of Indonesia if the foreigner is concerned.:

a.has expired his Residence Permit; and/or
b.subject to Immigration Administrative Measures in the form of deportation

Changes in civil status that must be reported by the guarantor under Article 63 Paragraph (2) of
the Immigration Law include:

. Birth;

. Death;

. Marriage;

. Decomposition;

. Child recogpnition;

. Child endorsement;

. The appointment of the child,;

. Name change; and

. Change of citizenship status.

Changes in immigration status that must be reported by the Guarantor as intended include:

O©oOo~No ok, wWwN R

1. Passport replacement;
2. Duplicate positions;

3. Transfer of office, and;
4. Transfer the guarantor.

Obligations of Guarantors of Foreign Nationals (WNA) in Indonesia based on Article 63 Paragraph (3) of Law No. 6 of 2011 Concerning

> ; 205
Immigration



International Journal of Multicultural and Multireligious Understanding (IJMMU) Vol. 9, No. 6, June 2022

Thus, the guarantor should report civil status and immigration status, including changes in the
address of the foreigner's residence, and changes in the address of the guarantor.

The obligation of immigration guarantors in Article 63 Paragraph (3) of the Immigration Law, is
not clarified in its implementation regulation, namely Government Regulation No. 48 of 2021
concerning the Third Amendment to Government Regulation No. 31 of 2013 concerning The
Implementation Regulation of Law No. 6 of 2011 concerning Immigration. The Guarantor's obligation is
only stated: "The Guarantor shall pay the costs incurred to repatriate and/or remove the foreigner he or
she guarantees from the Territory of Indonesia if the foreigner is concerned:

a. has expired its stay; and/or
b.subject to Immigration Administrative Measures in the form of Deportation.

Thus, the guarantor is obliged to pay the costs incurred to repatriate foreigners because they
have expired their residence permit, and are subject to Immigration administrative actions in the form of
deportation.

The unclear obligations of the guarantor can also be seen in Article 13 Paragraph (2) of the
Regulation of the Minister of Law and Human Rights of the Republic of Indonesia (Permenkumham RI)
No. 36 of 2021 concerning the Guarantor, which only copies from the sound of Article 63 Paragraph (3)
of the Immigration Law and Article 171 Paragraph (3) of Government Regulation No.48 of 2021 as a
rule implementation of the Immigration Law. Based on these rules, the regulation of the obligations of
the Guarantor of Article 63 Paragraph (3) of the Immigration Law experiences a blurring of norms,
especially related to understanding, and the limits referred to as costs incurred to repatriate or expel
Foreigners from the Territory of Indonesia. For example, if a guaranteed foreigner comes from the State
of Russia, then does the Guarantor have to bear the costs incurred to repatriate foreigners from the State
of Russia to the State of Russia who need transit at several airports before reaching the State of Russia?
or is it enough to get out of Indonesia, for example until Singapore (country/transit airport)? or what is
meant by the cost of the return is a plane ticket, sea boat ticket or another conveyance ticket? or also
include accommodation (lodging), transportation and consumption? This question is very difficult to
answer or explained by Article 63 Paragraph (3) of the Immigration Law and its implementing
regulations so that in its application will experience multi-interpretation from guarantors, Foreign
Nationals (WNA), and Immigration Officers.

The vagueness of the obligation in the form of a limit on costs incurred is justified by Rahmat
Andika, as the Officer of the Immigration Office class | TPl Mataram, which states that the provisions
of Article 63 Paragraph (3) of the Immigration Law are general without explaining what is meant by the
costs incurred, the cost limits and details of these costs (Andika, 2022). The vagueness of the rule was
also justified by Samsul Rijal, the Head of Immigration Licensing and Information at the Immigration
Division of the Ministry of Law and Human Rights of West Nusa Tenggara Province (NTB). According
to him, it is true that the Immigration Law and the implementation regulations are not explained in detail
and related to what is meant by the costs incurred to repatriate or expel the foreigner, so it is too general
what is regulated in the regulation (Rizal, 2022).

The obligation of the Immigration Guarantor in Article 63 Paragraph (3) of the Immigration
Law is an obligation that is coercive or imperative, if the immigration guarantor does not fulfill the
obligation will get legal sanctions as stipulated in Article 118 of the Immigration Law, which states:

“Guarantors who deliberately provide incorrect information or do not meet the guarantees given as
intended in Article 63 Paragraph (2) and Paragraph (3) are sentenced to imprisonment for a
maximum of 5 (five) years and a maximum fine of Rp500,000,000.00 (five hundred million
rupiah).
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Based on Article 118 of the Immigration Law, it is known that the sanctions given to
immigration guarantors if they do not meet the guarantees under Article 63 Paragraph (3) are very
severe and position the guarantor as a fully responsible party. The existence of these sanctions makes
immigration guarantors forced to strive to fulfill obligations under any conditions, even though it could
be a mistake for the emergence of obligations article 63 Paragraph (3) of the Law is the fault of
foreigners.

The existence of an element of WNA error can be seen from the cause of the emergence of
guarantor obligations in Article 63 Paragraph (3) because foreigners exceed residence permits and/or are
subject to immigration administrative actions in the form of deportation. Excess residence permits in the
explanation of the Immigration Law, that foreigners who hold residence permits that have expired their
validity period and are still within the Territory of Indonesia less than 60 (sixty) days from the deadline
for residence permits are charged a fee following the provisions of the laws and regulations. Foreigners
who do not pay the burden are subject to immigration administrative measures in the form of deportation
and deterrence. The burden fee for the excess Residence Permit (overstay) is charged at Rp. 1,000,000,-
(one million rupiah) for each day of delay. The amount of fees charged to overstayed foreigners is stated
in PP No. 28 of 2019 concerning Types and Rates of Non-Tax State Revenue Types Applicable to the
Ministry of Law and Human Rights of the Republic of Indonesia (Rizgo, 2022).

Foreigners who have expired their validity period and are still in the Territory of Indonesia more
than 60 (sixty) days from the deadline for residence permits are subject to immigration administrative
measures in the form of deportation and deterrence. Immigration Administrative Actions are carried out
by Immigration Officials who are authorized to foreign people who are in The Territory of Indonesia
who carry out dangerous activities and should be suspected of endangering security and public order or
disrespecting or not obeying laws and regulations. Immigration Administrative Measures in the form of
deportation can also be carried out against foreigners who are in the Territory of Indonesia for trying to
avoid threats and the implementation of punishment in their home country. Actions exceeding the
residence permit carried out by foreigners and administrative actions in the form of deportation are more
focused on the existence of WNA errors, the obligation of the guarantor should also pay attention to the
element of error from the foreigner.

The existence of a blurring of the norm of Article 63 Paragraph (3), is a violation of the
principle of legal certainty because without legal certainty people do not know what to do and eventually
causes uncertainty (uncertainty) which ultimately makes the situation disorder (chaos) due to the
indecision of the legal system.

Thus legal certainty refers to the enactment of clear, fixed, and consistent laws where their
implementation cannot be influenced by subjective circumstances (Prayogo, 2016) According to
Sudikno Mertukusumo, legal certainty is a guarantee that the law must be carried out in a good way.
Legal certainty requires the existence of legal regulatory efforts in legislation made by authorized and
authoritative parties so that the rules have juridical aspects that can guarantee the certainty that the law
serves as a regulation that must be obeyed (Asikin. 2014).Normative legal certainty is when regulation is
made and promulgated definitively because it regulates clearly and logically. The clear understanding in
guestion does not cause doubt and logic, so it does not clash or cause conflicts of norms. Conflicts of
norms arising from the uncertainty of rules can take the form of contestation of norms, reduction of
norms, or distortion of norms. Legal certainty is justifiable protection against arbitrary actions which
means that a person will be able to obtain something expected under certain circumstances (Jan, 2013).
The absence of clarity regarding the costs incurred to repatriate or obtain foreigners will lead to multi
interpretations in immigration law enforcement.

Conclusion

The obligation of the Guarantor of Foreigners based on Article 63 Paragraph (3) of Law No. 6
of 2011 concerning Immigration, does not explain what is meant by costs incurred, cost restrictions,
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details of cost items that are the obligation of the guarantor to repatriate or issue foreigners from the
Territory of Indonesia, this will cause multi-interpretation and does not meet the principle of legal
certainty. The Legislature should amend Article 63 Paragraph (3) of Law No. 6 of 2011 on Immigration,
by removing the phrase "costs incurred" and replacing it with the phrase "transportation costs" so that
the obligation of the guarantor becomes clear, only limited to transportation costs to repatriate or remove
foreigners from the Territory of Indonesia.
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