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Abstract

Law of the Republic of Indonesia Number 11 of 2016 concerning Tax Amnesty is a regulation
from the government as part of increasing tax revenue in Indonesia. Tax amnesty is considered to have
various deficiencies that injure the value of justice and constitutionality. Review of laws that have been
decided by the Constitutional Court with Decisions Number 57, 58, 59 AND 63 / PUU-XI1V/2016 and
strengthen the a quo law to remain valid in Indonesia. This decision is considered inconsistent with social
and legal facts that occur in society. This study intends to answer and analyze how the Constitutional
Court’s considerations on the examination of the Tax Amnesty Act and to analyze the legal implications
after the Constitutional Court decision.
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Introduction

The growth and dynamics of the national economy, especially the taxation sector in recent years
have experienced ups and downs with a high tendency to experience a slowdown and decline in the level
of state tax revenue, as well as a lack of availability of corporate liquidity (the ability of both domestic
and foreing companies located in the territory of Indonesia. To meet the obligation to pay state taxes),
especially the level of tax revenue that is needed in the national economy.[1]

The emergence of taxation problems in Indonesia, when some or all of the assets in other
countries in the form of personal and corporate assets, capital and investments that are still hidden and
have not been reported in the tax returns list, will result in a decrease in the realization of state revenue
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through the system taxation.[2] In order to actualize taxation objectives, a development budget is needed
that can increase tax revenues originating from within and outside the country. If in a tax collection
system, it can be described as state revenue that is used to improve people's welfare.[3]

If you look at the level of actualization and realization of taxation for a developing country like
Indonesia, remembering in the last 5 (five) years that the tax ratio in Indonesia is only in the range of
12%. This number is still very low, when compared to the average tax ratio of neighboring countries such
as Malaysia and Singapore, which is in the range above 24% or another middle income country that is in
the range of 16% to 18%. Not only that, if you use the tax effort indicator (actual tax revenue against its
potential), then Indonesia only has a tax effort of 0.47 or tax revenue is still half of its potential.[4]

The portion or share of state revenue in the 2017 APBNP has been allocated in several other
elements such as Taxation, Directorate General of Taxes (DGT), Directorate General of Customs and
Excise (DJBC), and Oil and Gas Income Tax (PPh Migas) with realization and percentage as of 31
December 2017 as well as the respective quantities.

In 2017 the government received tax revenue that reached 63.2 trillion Rupiah, so that it
increased by 470.0 trillion Rupiah with a realization of a percentage of 12.6% as of 31 December 2017
after the implementation of the Tax Amnesty Law. Then in 2018 the period from January 1 to May 31,
2018 experienced a significant increase with evidence that there is sufficient awareness for every
Indonesian citizen to comply and obey tax policies and tax amnesty has been implemented, so that
entrepreneurs and people are obliged to pay tax with an additional amount of 68.8 trillion Rupiah in the
amount of tax revenue including the implementation of a tax amnesty program with a range of 538.8
trillion Rupiah and with an increase in tax revenue percentage of 14.6% (plus the application of tax
amnesty.

Talking about the problem of tax regulation on the current dynamics of the national economy and
it has been explained through previous databases, there are new policies implemented by the government
regarding solutions to the national economy, where the economy is experiencing a slowdown which starts
from the aspects of the budget balance deficit and the rate of economic growth in the sector. Industry,
which has an impact on increasing poverty, unemployment and economic disparities that occur in society,
the Indonesian government has issued a policy regarding tax amnesty or tax amnesty.[5]

Based on the description above, the political influence of tax amnesty law has become an
interesting legal issue when examined based on statutory regulations (in a regulatory manner), the legal
implications of legal policies regarding tax amnesty programs, why the tax amnesty program and since
the amnesty legislation. The taxes issued by the government seem hasty, what legal politics are and what
legal interests, and political interests, when this program is in effect now.[6] There is legal politics when
the enactment of this law, in fact there are several irregularities, including taxpayer compliance issues, tax
sanctions, inconsistent legal interpretation issues (especially the laws and regulations above), to the
judicial review of this law in the Court Constitution. Therefore, there must be clear normative and
empirical formulations, if it achieves targets and targets in each sector, whether it is personal taxpayers,
corporate taxpayers, taxpayer sanctions, confidentiality of reporting mechanisms and procedures based on
tax data in each taxpayer, as well as fair and transparent regulations at the level of law implementation,
and in addition to proper law enforcement for every taxpayer who invests overseas through asset
repatriation.[7]

In the end, the placement of appropriate and measured taxes will encourage the reduction of
foreign debt of the Indonesian government and support foreign capital market investments that invest
their shares in Indonesia, and will increase the country’s per capita income in order to create an economy,
trade and industry in order to carry out justice and the welfare of the people.[8]
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Research Methodology

This research is normative legal research. Normative legal research is research that examines
legal issues from an in-depth legal perspective on established legal norms.[9]

Research Results and Discussion

The Politics of Taxation Law on Tax Amnesty Construction in the Positive Dimensions of
Indonesian National Law.

Economic improvement and tax finance obtained from each taxpayer through state cash receipts
in the framework of financing development or state infrastructure and superstructure. Basically, the tax
function is as a source of state finance and a function to regulate.[10]

Tax amnesty is expected to generate tax revenues that have not been paid or underpaid, in
addition to increasing tax compliance due to more effective supervision, supported by more accurate
information regarding the list of taxpayers' assets.[11] In other words, this policy is also expected to
increase tax subjects and tax objects. The tax subject can be in the form of the return of funds located
abroad, while in terms of the tax object it is the addition of the number of taxpayers. Indonesia had
implemented a tax amnesty in 1984. However, its implementation was ineffective because taxpayers did
not respond to it and it was not followed by a reform of the tax administration system as a whole.

The effectiveness of tax amnesty can be seen when in 1986 it was found that the implementation
of tax amnesty in several US states during the previous four years was able to increase taxes significantly.
Tax amnesty has even become the main policy in increasing tax revenue in 20 states in the United
States.[12]

The policy for granting amnesty as stipulated in Article 14 paragraph (2) of the 1945 Constitution
of the Republic of Indonesia is basically the prerogative of the President. In practice, the President grants
amnesty and abolition based on the considerations of the House of Representatives. The implications of
the amnesty in question are:[13]

1. The highest position or authority is the President to grant amnesty;

2. Legal consequences : loss of wrong doing by the perpetrator of the crime / violation, so that the
perpetrator is freed from sanctions or threats in the form of criminal or administrative sanctions;

3. Amnesty must be granted based on law. This is a mandate of the 1945 Constitution of the Republic of
Indonesia, which requires the President to receive consideration from the House of Representatives.
Amnesty also can only be given at certain moments, not every moment or continuously. This moment
is related to political considerations, human rights, the national economy, and the interests of the
nation.

Legal Implications of the Constitutional Court Decision on the Material Review of Indonesian

Although tax amnesty policies come under various names. This then causes moral hazard or
psychological anomaly from the taxpayer and makes individuals compare and question perceptions of
fairness and equality.[14] In general, tax compliance has increased, but this does not reflect the actual
situation.[15] The situation shows that the economic assets originating from money laundering are
returned under the legal system.
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This aspect cannot be measured by how to obtain income or assets originating from corruption,
money laundering, embezzlement, or the proceeds of crime, in which as a taxpayer must continue to
declare and report assets (economic assets).

The results of the analysis of tax amnesty cannot only be obtained from simply knowing tax
amnesty as part of government policy, however, in a more comprehensive manner it points to Indonesia’s
budget economy. The big goal of implementing the tax amnesty policy is expected to increase both the
tax subject and the tax object. The tax subject[16] can be in the form of the return of funds that are
abroad, while in terms of the tax object it is the addition of the number of taxpayers. Tax amnesty is a
method to increase taxpayers by removing administrative and criminal sanctions as part of a tax revenue
strategy from tax evaders. When viewed constitutionally, tax amnesty is considered a tool to compromise
with criminals, based on Article 20 to Article 23 of the Tax Amnesty Law which states that there is
protection of data and information on what is conveyed from taxpayers.[17] This is the basis of the
problem that the Tax Amnesty Law becomes the legality of the proceeds from crime. If further examined,
data and information on tax amnesty cannot be the basis for criminal investigations, investigations and
prosecutions against taxpayers.[18] If later a taxpayer by the competent authority is suspected of being
involved in a criminal act, tax amnesty doesn’t mean that the state accepts the crime.[19] This is a
different domain, predicate offenses will remain attached if later strong evidence is found, that it is true if
the source of income is the proceeds of crime, however, the evidence cannot come from tax amnesty data
and information. Based on the concept of repatriation, the entry of funds outside Indonesia will add new
tax subjects and objects in Indonesia.[20] The current legal fact is that repatriation was only successful in
15% of the target. Domestic declarations are the main input in the current government era tax amnesty
program. This figure is an important note which means that the level of trust of taxpayers who place their
assets abroad is still low in the government and the legal system in Indonesia.

Conclusion

As an effort to increase state revenue, tax amnesty can get legality. However, there are a number
of points that need to be underlined. The first is about the legal umbrella. Tax amnesty is an extraordinary
policy, so it demands a very strong legal umbrella. Second, forgiveness should not be applied to the
elements of a criminal act, but on administrative aspects, such as fines, interest and tax increases. Third,
law enforcement against criminal elements should not be neglected for the sake of pursuing state revenue,
especially since criminal acts are subject to elements that are detrimental to the state.

The Court in considering legal certainty for judicial review based on the form of regulation,
formulation of norms, consistency between norms (vertical and horizontal), and their applicability in a
prospective and proportional manner. Considerations in justice and legal benefits are emphasized in the
arguments of expert witnesses and the social conditions of the Indonesian people. Tax amnesty has two
utility perspectives, in the short term as an addition to state revenue, in which this policy will affect the
welfare of society. Then, in the long term as part of the tax reform agenda, which will have an impact on
national development.
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